VERMONT ENVI RONMENTAL BOARD
10 V.S. A § 6001 et seg.

; Re: Stokes Communi cations Corp.,
Land Use Permt #3R0703-EB .
(Amendnent Application Revocation)

MEMORANDUM COF DECI SI ON

~ This decision pertains to a motion to enforce an
exi sting revocation order which, in relevant part, seeks
revocation of Land Use Permt #3R0703-EB ("Permit").

The Permt, originally issued by the District #3
Environmental Comm ssion ("District Conmmission") on August
25, 1992, authorizes Stokes Conmunications Corporation
("Stokes") and Idora Tucker ("Tucker") to replace a 120-foot
broadcasting and communications tower with a 300-foot tower
("Project"). On Decenmber 13, 1993, the Environmental Board
("Board") found that Stokes and Tucker had violated the
Permt and gave them the opportunity to cure the violation
and, thereby, retain the Permt.

_ As expl ained below, the Board concludes that, over
time, the requirement Stokes and Tucker had to_satisfy in
“order to cure the violation became unclear. Consequently,
the Board denies the motion to enforce.'

I BACKGROUND

N ~On August 25, 1992, the District Conmission issued the
Permit to Stokes and Tucker authorizing the Project on |ands

“owned by Tucker in Randol ph, Vernont ("site"). ~On_ Septenber

122, 1992, Pierre LaFrance, Richard Theken, Bryant Smith,

. Elizabeth LaFrance and Joan Sax ("Petitioners") appeal ed the

it Permt to the Board.

In January, 1993, Stokes began construction at the Site
. while the appeal was pending, and the Petitioners requested
' astay which the Board denied. On March 3, 1993, the
Petitioners filed a petition to revoke the Permt alleging
that Stokes had violated it by making changes to the Project

I'In a brief Memorandum to Parties dated January 10,
1996, Board Chair John T. Ewing inforned the parties that
the Board "will not revoke Land Use Permt #3R0703-EB for
failure to file a timely and conplete permt anmendnent
'application with the District #3 Environnmental Commission."
In this Menorandum of Decision, the Board formally issues
. its decision.
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‘ without the approval of the District Commssion. On April
-5, 1993, the Board consolidated the appeal and the
- revocation petition.

g Revocat 1 on).

- On Decenber 13, 1993, the Board issued a decision in
which it concluded in relevant part:

1 St okes has not conplied with, and is
therefore in violation of, Land Use Permt #3R0703
by meking changes to the project prior to approval
fromthe District Conmssion. This permt wll be
revolgeﬂ unless the follow ng corrective neasures
are taken:

On or before January 26, 1994, Stokes and Contel

as co-applicants, shall file an application for an

anendnent to the permt to authorize i) the new

| ocation of the tower; ii) the actual size of the

tower's cross-section; iil) the Contel building

and concrete foundation at the tower site; iv) the

concrete pad for a back;uE ?enerator; v) the ice

bridge; vi) the chain link Tence; and vii) all N
antennas, radomes, nounting arns, and any other

structures or appurtenances that are now or in the

future will be attached to the tower. Stokes

shall diligently pursue the amendnent agpllcation

and shall respond to requests fromthe District

Comm ssion for additional information within two ,
weeks of such requests.

Re. Stokes Communications Corn., #3ro703-gB, Appeal and
Revocation, Findings of Fact, Conclusions of Law, and O der
at 19 (Decenber 13, 1993) (enphasis original).? |

2 Condition 2 of the Permit provides in part: w=op or ,
before February 18, 1994, the Pernittees shall install !
devices on the lights of the tower to shield them in |
accordance with the Permittees’ proposal described in
Fi ndi ngs of Fact and Conclusions of Law #3R0703-EB." Un| ess
otherwise noted herein, this decision does not address the
l'ight shield condition because conpliance with that
condition is the subject of a separate revocation proceedi ng

-- Re: Kk Communications Corp., #3R0703-EB (Light Shield ~
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On April 8, 1994, Stokes and Tucker appealed the
Board's Decenmber 13, 1993 decision to the Vermont Suprene
Court challenging, inter alia, the Board s scheduling
requi rements.  Additionally, Stokes and Tucker filed a
motion for stay of the Board s Decenber 13, 1993 decision
pendi ng the appeal. On June 1, 1994, the Board granted a
stay pending the Supreme Court's decision in the appeal
("Board stay"). On July 21, 1995, the Suprene Court
affirmed the Board's Decenmber 13, 1993 decision. Inre

St okes Communi cations Corporation, 6 Vt. Law Week 210
(1995).

On August 7, 1995, the Board received a letter, dated
July 29, 1995, from Richard Theken and Pierre LaFrance which
stated in part:

The original Board decision in this case which
occurred December 13, 1995 [sic] required the
applicants to file for an amended permt by
January 26, 1994.

The Vernont Supreme Court affirmed the Board

decision on July 21, 1995. W would appreciate

receiving confirmation from the Board that the new

anended permt date is Septenber 4, 1995. W -
woul d al so aPpreC|ate your sending a response to

our inquiry to the District Conmm ssion.

| On August 8, 1995, Acting Chair Arthur Gbb sent a
- menorandum to the parties which stated in part:

On July 21, 1995, the Vernont Suprene Court issued

its decision in the appeal of Re: Stokes

Communi cation Corn. and Idora Tucker, #3R0703-EB,

Fi ndings of Fact, Conclusions of Law and Order |
(December 13, 1993) (the "Decision").

On August 7, 1995, appellants R chard Theken and
Pierre LaFrance (the "appellants") filed a letter
with the Board relative to the Decision

Al'l parties shall respond to the Appellants’
| ?3 gst 7, 1995, letter on or before August 25,
H }! )
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- (Enmphasi s original).?

On August 24, 1995, Stokes responded to the Theken and
LaFrance |etter as follows in part:

The Board should now set a new schedule for filing
tﬂ_e Iadrrendrrent application and for installing the
shi el ds.

[ woul d sugPest that a deadline of Cctober 1, 1995
I's reasonable for filing the amendment application
with the District Conm ssion.

On August 28, 1995, the Petitioners responded to
Stokes' letter with a letter which stated in part:

The new alpplica_tion must be filed within the tine

frame outlined in the Board' s order and the [|ight

shields nust be installed within the-sixty day

tolorretfrarre approved and affirmed by the Suprene
urt.

On August 30, 1995, Stokes submitted another letter to
tﬂe IBgard proposing a new schedule for installing the Iight
shi el ds.

On Septenber 13, 1995, the Board deliberated on the

anendnment application deadline. On September 29, 1995, the

y tBﬁatrd i ssued a Menorandum of Decision In which it concl uded
" that:

On July 21, 1995, the stay dissolved accordi n% to
Its own terns, and jurisdiction vested with the
District #3 Environmental Comm ssion pursuant to
the [Decenber 13, 1993{) Decision.  The Board notes
that the Permttees' obligation to pronptly and
conpletely comply with tthe ... [ Decenber "13,
1993] deci Sion, according to its self-evident
deadl i nes, is final .

3 John T. Ewing became Board Chair effective February
1, 1995. Pursuant to Chair Ewing's request, Arthur Gbb
served as Acting Chair in this matter until Novenber 29,

. 1995. Thereafter, M. Ewing has served as Chair in this

matter.
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Re: Stokes Communi cations Corn. and Idora Tucker, #3R0703-
EB, Menorandum of Decision at 3 (Septenber 29, 1995).

On Cctober 11, 1995, the Petitioners filed a petition

to revoke the Permt on the grounds, in relevant part, that

Stokes had failed to file an anendnent application with the
District Commission in accordance with the Board' s Decenber
13, 1993 decision. On Novenmber 1, 1995, the Petitioners
filed a motion to rename their petition to revoke requesting
that it be referred to as a motion to enforce existing
revocation order ("Mtion to Enforce").

~ On Novenber 6, 1995, Stokes and Bell Atlantic Nynex
I\ébblle (vBanM") filed an amendnent application with the
S
9

tlrgig%t400rrm ssion that was deened inconplete on Novenber

~ On Decenber 6, 1995, the Board issued a Menorandum of
- Decision granting the notion to renane and addressing the
~issue of deadlines. The Board stated in part:

The Decision was issued on December 13, 1993.

Stokes had 44 days to cure the violation with an

amendnent application and 67 days to install the

light shields. The Board has not altered these

time frames. However, the Board stayed the

Deci sion pending resolution by the Supreme Court.
f The Supreme Court affirmed the Board on July 21,
ji 1995. 44 days from July 21, 1995 is Septenber 4,
| 1995. 67 days from July 21, 1995 is Septenber 26,

1995.
i Re: Stokes Communications Corp., #3R0o703-EB, (Revocation)
| Menorandum of Decision at 3 (Decenber 6, 1995).

| On December 15, 1995, Stokes and BANM filed a conplete
 amendnent application with the District Conm ssion.

I The Board/convenec_l a public hearing on Decenber 20,
11995, in accordance with 3 V.S.A § 814(c), to give Stokes
an opportunity to show conpliance with all [aw ul

|
|
|

H

|

‘ ¢ BANM now hol ds a |easehold interest in the Project

l simlar in nature to that which Contel Cellular Inc.

' (ncontel") owned when the Board directed Contel to

‘" participate as a co-applicant in the anendnent application
- ordered by the Board.
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requirenents for retention of the Permt. At the hearing,
St okes did not dispute the deadlines set forth in the
Decenber 6, 1995 Menorandum of Decision -- 44 days to file
a conpl ete amendnent application and 67 days to install the
l'ight shields. Instead, Stokes argued that the Board had
not nade the deadlines clear until Decenber 6, 1995.

The Board deliberated imediately after the Decenber
20, 1995 hearing but did not reach a decision. The Board
deliberated again on January 9, 1996 by teleconference and
decided that 1t would not revoke the Permt for failure to
file atinmely and conpl ete amendnent application with the
District Commssion. On January 10, 1996, Chair Ewing
i ssued a Menorandum to Parties inform ng them that the Board
had decided not to revoke the Permt and that a detail ed
decision would be issued later. On February 28, 1996, the
Board deliberated on this Menorandum of Decl sion.

1. 1 SSUES

1. What were the lawful requirements for retention of
the Permt?

2. Did Stokes and Tucker have notice of the |awful
requirenents for the retention of the Permt?

3. | f Stokes and Tucker had notice of the |awful

requirenents for the retention of Permit, did Stokes show
conpliance with the lawful requirenents?

'

I'11. FINDI NGS OF FACT

1. The Permt authorized Stokes and Tucker to replace
a 120-foot broadcasting and communications tower with a
300-f oot tower.

2. On Decenber 13, 1993, the Board found that Stokes
had viol ated the Permt

3. On Decenber 13, 1993, the Board advised Stokes and
Tucker that the Pernit would be revoked unl ess Stokes
and Contel filed a conplete amendnent application with
the District Conm ssion on or before January 26, 1994,

4, On April 8, 1994, Stokes and Tucker appeal ed the
Board's Decenmber 13, 1993 decision to the Vernont
Suprenme Court.
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On June 1, 1994, the Board issued the Board Stay.

B.
6. The Board Stay did not indicate what affect, if
any, it would have upon the amendment application
deadl i ne.

1.

On July 21, 1995, the Supreme Court affirmed the
Board's Decenber 13, 1993 deci sion.

8. The Supreme Court did not indicate what affect, if
any, its decision would have upon the anmendnment
application deadline.

9. On August 7, 1995, the Board received a letter
from Ri chard Theken and Pierre LaFrance requesting
confirmation that the anmendment appllcatlon deadl I ne
was September 4, 1995 -- 44 days after the Suprene
Court's July 21, 1995 deci sion.

10.  On August 8, 1995, Acting Chair G bb sent a
menorandum to the parties asking themto respond to the
Theken and LeFrance | etter.

11, In an August 24, 1995 letter to Acting Chair G bb,
St okes suggested that the anmendnent application
deadline should be Cctober 1, 1995.

12. On August 29, 1995, the Board received a letter
from the Petitioners urging that the anmendment
application must be filed within the time frame
outlined in the Board's December 13, 1993 deci sion.

13.  On Septenber 13, 1995, the Board deliberated on
t he anendment application deadline.

14, On Septenber 29, 1995, the Board issued a
Menmor andum of Deci sion concluding that the obligation
of Stokes and Contel to pronptly and conpletely conply
wth the December 13, 1993 Board decision, according to
its self-evident deadlines, was final.

15. The Board did not state what the "self-evident"
deadl i nes were.

16.  On Decenber 6, 1995, the Board clearly set
forth, for the first time since issuing the Board
Stay, the anendment application deadline --
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Septenber 4, 1995 -- 44 days after the Supreme Court's
July 21, 1995 deci sion.

17. On Decenber 15, 1995, Stokes and BANM (Contel’s
successor) filed a conplete anmendnent application with
the District Conm ssion.

I'V.  CONCLUSI ON

The Board may revoke a permt pursuant to 10 V.S A §
6090 (c) Which states:

A permt may be revoked by the board in the event
of violation of any conditions attached to the
permt orthe terns of any application, or
violation of any rules of the board.

Environnmental Board Rule ("EBR") 38(A)(2) provides the
grounds for revocation:

The board may after hearing revoke a permt if it
finds that: (a) The applicant or representative
willfully or with gross negligence submtted

I naccurate, erroneous, or materially inconplete
information in connection with the permt
application, and that accurate and conplete

i nformation na% have caused the district

comm ssion or board to deny the application or to
require additional or different conditions on the
permt; or (b) the applicant or successor in
Interest has violated the ternms of the permit or
any permit condition. the approved terns of the
application, or the rules of the board; or (c) the
applicant or successor In interest has failed to
file an affidavit of conpliance wth respect to
specific conditions of the permt, contrary to a
request by the board or district conm ssion.

(Enphasi s added).

Before revoking a permt, the Board must conply with
iy the follow ng provision of the Vernont Admnistrative
Procedures Act ("apa"):

No revocation of any license is lawful unless,
prior to the institution of agency Eroceedlngs,

the agency gave notice by mail to the licensee of
facts or conduc%Xwﬁ%ch warrant the intended
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action, and the |icensee was given an opportunity
to show conpliance with all lawful requirements
for the retention of the |icense.

3 V.S.A § 814(c) (Supp. 1995).

1. Lawful Requirement

As set forth in the Board' s Decenber 6, 1995 Memorandum
of Decision, the lawful requirenent for retention of the
Permt was: filing an anendment application by Septenber 4,
1995 (44 days after the Supreme Court's July 21, 1995
decision --"a period of time equal to that which the Board
originally afforded Stokes, Tucker and Contel to make such a
filrng after the Board' s Decenmber 13, 1993 decision).

2. Notice of Lawful Requirenent

- The inpact of a revocation order upon a permttee can
be significant. Generally, the Board is reluctant to revoke

a Land Use Pernit. If, upon review, the Board finds that
the requirenents for lawful retention of a permt are
unclear, the Board wll typically exercise the substanti al

~discretion afforded it under EBR 38 and the apa and not
“ revoke the permt in question.

_ Upon review of the correspondence and other docunments
i filed with the Board in this case, the Board concludes that,
y over time, the requirement Stokes and Tucker had to satisfy
s In order to cure the violation and, thereby, retain the
' Permit became unclear. This requirenent remained unclear
~until the Board issued its Decenber 6, 1995 Menorandum of
| Decision.® Consequently, the Board cannot find that Stokes
+and Tucker had adequate notice of the lawful requirenent for
~retention of the Permit -- filing a conplete amendment
" application with the District Commssion by Septenber 4,
i 19958 ~-n the absence of such notice, thé Board will not

5 Stokes and BANM filed a conplete anmendnent
v application just nine days later -- cenber 15, 1995.

§ This conclusion has no bearing on the issues of if
and when Stokes had notice of the Condition #2 of the Permt
-- installation of light shields. However, there can be no
doubt that Stokes knew of and understood the 67 day Iight

shield installation condition, at the latest, as of Decenber
6, 1995.
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revoke the Permt.

The Board reaches the above conclusion with
consi der abl e reluctance.” Although the Board will not
revoke the Permt at this tine, it has determned that this
rra%_ter warrants initiation and pursuit of an enforcenent
action,

V. ORDER

1. The Petitioners' Mtion to Enforce Ex_istin%
Revocation Oder, as it relates to conpliance with the
Board's Decenber 13, 1993 anendnment application requirenent,
| S DEN ED.

2. For purposes of appeal, notions to alter and/or
ot her post decision filings, the date of the Board's final
order regarding the Petitioners’ Mtion to Enforce Existing
Revocation Oder, as it relates to conpliance with the
Board's Decenber 13, 1993 amendnent aprllcatlon requirenent,
shal | be the date of this Menorandum of Decision.

1996 Dated at Montpelier, Vernont, this zo?*g3ay of March,

ENVI RONMENTAL  BOARD

John T. Ewin
Arthur G bb
Sanmuel Ll oyd
WIlliam Martinez

Rebecca M Naw ath
Robert G Page

air

7 Because Stokes did not have adequate notice of the
Sept enber 4, 1995 anmendnent application deadline, this
deci sion does not discuss whether Stokes conplied with such
deadl i ne.




B

St okes Conmmuni cations Corp.,

Land Use Permt #3R0703-EB

( Amendnent A?pl|cat|on Revocat i on)
Mermor andum of  Deci Sion

Paae 11

DI SSENT

The Decenber 13, 1993 Board decision set specific dates
for conpliance to avoid permt revocation. An anendnment
aPpllcatlon was to be filed by January 26, 1994 -- 4% days
after the date of the Decenber 13, 1993 decision. The
conpliance date was stayed by the Board pending the outcone
of the Stokes/Tucker appeal of the Decenber 13, 1993
decision to the Vernmont Supreme Court. The stay dissolved
on issuance of the Supreme Court decision -- July 21, 1995.
The conpliance date then becane September 4, 1995 -- 44 days
from the issuance of the Suprene Court's decision

The conpliance date of Septenber 4, 1995 was noticed to
t he Barties by the letter from petitioners R chard Theken
and Pierre LaFrance dated July 29, 1995 and filed with the
Board on August 7, 1995. On”Septenber 29, 1995, the Board
I ssued a decision referring to the conpliance dates as
"self-evident" and denying the "parties respective requests
to clarify or extend conpliance dates." Re_Stokes
Communi cations Corn. and Idora Tucker, #3R0703-EB,
Memor andum of Decision at 3 (Septenber 29, 1995). The
Sept enber 4, 1995 conpliance date was further confirmed in
the Decenber 6, 1995 Board decision. Re: Stokes _
Communi cations Corn., #3R0703-EB, Appeal and Revocation,
Menor andum of Deci sion (Decenber 6, 1995).

The Board has been consistent in its interpretation of

. the con?Liance date and has denied re ueits to change or

" extend

i not file a conplete amendnent application until Decenber 15,
{ 1995 -- nore than three nonths after the conpliance date.

e conpliance date. Stokes, Tucker and Contel did
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W believe Stokes and Tucker had adequate notice of the
Septenber 4, 1995 conpliance date and the consequences for
failure to conply with it. Stokes and Tucker were given an
oPportuni ty to denonstrate conpliance with the requirenents
of the Decenber 13, 1993 decision at a public hearln% on
Decenber 20, 1995 and failed to do so. Therefore, the
Permt should be revoked.

Dat ed at 5""/’3"477”ont : t his z&day of
Mar ch, 1996. /

DI SSENTI NG BOARD MEMBER

Mo s Heedon
O

Marcy H@ding

Dat ed at ”mfﬂ&é%t . this Zd’l“_d_a_y of

- March, 1996.

DI SSENTI NG BOARD MEMBER

St & Ly ttir——

Steve Wi ght “

a:STKS3.rev (STKS)



